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On March 2, 2010, Katharine
Parker, a partner at Proskauer Rose
LLP and an expert in Labor &
Employment Law, presented a lec-
ture to the members of JALBCA
concerning the legal rights of cancer
survivors in the workplace. In the
presentation, Ms. Parker identified
three key federal statutes that protect
the rights of individuals who are cur-
rently battling cancer or are sur-
vivors: The Americans with
Disabilities Act (ADA); the Genetic
Information Nondiscrimination Act
of 2008 (GINA); and the Family
Medical Leave Act (FMLA). These
Federal enactments prohibit discrim-
inatory practices by employers and
provide employment protection and
accommodation for victims of can-
cer.

The ADA was signed into law in
1990. The ADA specifically prohibits
discrimination based on an “impair-
ment that substantially limits one or
more major life activities.”1 The
Americans with Disabilities
Amendments Act of 2008 (ADAAA),

which amended the ADA, was signed
into law on September 25, 2008 and
became effective January 1, 2009.
The new law overturns several recent
U.S. Supreme Court rulings that had
limited the ADA, and consequently, it
eliminates several employer defenses
to ADA claims.2 Congress found that
the Supreme Court had unduly “nar-
rowed the broad scope of protection
intended to be afforded by the ADA,
and thus eliminating protection for
many individuals whom Congress
intended to protect.”3 The decisions
of the Supreme Court specifically
mentioned in the ADAAA were
Sutton v. United Air Lines, Inc., 527
U.S. 471 (1999) and its companion
cases, Murphy v. UPS, Albertsons,
Inc. v. Kirkingburg and Toyota Motor
Manufacturing, Ky., Inc. v. Williams,
534 U.S. 184 (2002). The ADAAA
“rejects the high burden required in
these [Supreme Court] cases and reit-
erates that Congress intends that the
scope of the Americans with
Disabilities Act be broad and inclu-
sive.”4

The objectives of the ADAAA
were to construe the definition of dis-
ability more broadly; exclude consid-
eration of mitigating measures, like
medication, in determining whether a
person satisfies the ADA definition
of “disability’’; and expand the scope
of persons who may be deemed
regarded as disabled and encompass
impairments that substantially limit a
major life activity.5 The new law
includes a non-exhaustive list of
major life activities and major bodily
functions. Major life activities
includes, by way of example, caring
for oneself and major bodily func-
tions includes, by way of example,
normal cell growth and immune sys-
tems, neurological, brain, respiratory,

circulatory, endocrinal, and repro-
ductive functions.

The amended Act also provides
that “mitigating measures” have no
bearing in determining whether a dis-
ability qualifies under the law.6 This
overturns a series of Court decisions
that had held that the ADA did not
protect an employee who was able to
manage the symptoms of his/her dis-
ability by using medication, prosthet-
ics, or other means of diminishing
his/her impairment.7

The impairment of a major life
activity as defined by the ADAAA
need not be continuous but can be
episodic. Moreover, it does not have
to limit all major life activities, mere-
ly one.8 To evaluate a person who
suffers from an episodic impairment
or one that is in remission, employers
and courts must determine whether
the condition would substantially
limit a major life activity when the
condition is active.9 Courts, there-
fore, cannot find there is no protec-
tion under the ADA just because the
individual may not presently suffer
from symptoms of his/her condi-
tion.10 Another change in the 2008
enactment was the expansion of cov-
erage for those who are “regarded as”
having an impairment. This amend-
ment protects individuals who can
establish that they are regarded as
disabled. Such an individual must
prove that he was subjected to an
adverse action prohibited by the
ADA because of an actual or per-
ceived impairment, whether or not
that impairment limits or is perceived
to limit a major life activity.11 For
cancer survivors, this would be an
individual who is now in remission
but may not be promoted by his/her
employer because he/she once had
cancer.12
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Under the definitions of the
ADA, cancer is a disability.
Therefore, where individuals are bat-
tling cancer and undergoing treat-
ment, employers are required to
accommodate them so long as the
employer suffers no undue hardship.
Undue hardship is defined as unduly
costly, extensive, and fundamentally
alters the nature or operation of the
business.13 Accommodations that
have been deemed reasonable by the
courts are: working from home;
granting unpaid leave; creating a
part-time or modified work schedule;
or a transfer to a vacant position.14

Overall, the burden of proof is placed
on the employer to demonstrate a rea-
sonable accommodation is unavail-
able and/or would cause an undue
hardship.15 Ms. Parker noted the bur-
den of proving undue hardship is
very high and rarely found. In addi-
tion, the ADA prohibits employers
from making certain medical
inquiries about the existence or sever-
ity of a disability prior to making an
offer of employment.16

GINA was enacted May 21, 2008
and extends protection against dis-
crimination in health coverage and
employment, based on genetic infor-
mation.17 GINA has three titles, two
of which are relevant to this discus-
sion. Title I prohibits discrimination
based on genetic information in
health coverage and modifies several
health statutes.18 Title II prohibits dis-
crimination based on genetic infor-
mation in employment.

GINA defines “genetic informa-
tion” as information about the fol-
lowing: an individual’s genetic tests;
genetic tests of an individual’s family
members; genetic tests of any fetus of
an individual or family member who
is a pregnant woman; and genetic
tests of any embryo legally held by an
individual or family member utilizing

assisted reproductive technology; the
manifestation of a disease or disorder
in an individual’s family members; or
any request for, or receipt of, genetic
services or participation in clinical
research that includes genetic ser-
vices by an individual or an individ-
ual’s family members.19 Genetic
information does not include infor-
mation about the sex or age of an
individual.20

GINA restricts employers from
asking about genetic traits and med-
ical history and mandates confiden-
tiality for genetic information that
employers lawfully collect.21 It fur-
ther prohibits employers from retali-
ating against employees who com-
plain about genetic discrimination.22

Employers with 15 or more employ-
ees are prohibited from using genetic
information for hiring, firing, or pro-
motion decisions, and for any deci-
sions regarding terms of employ-
ment, regardless of when the infor-
mation was obtained or collected.23

For cancer patients, this means that
an employer is prohibited from dis-
criminating against an individual
who has a family history of cancer or
has a genetic marker that puts her at a
higher risk of contracting cancer (i.e.,
the BRCA gene). Since this legisla-
tion has just recently passed, further
information on how it will affect
employment law remains to be seen.
Clearly, however, GINA creates a
cause of action for employer discrim-
ination on the basis of an employee’s
genetic information. Alcohol tests are
not genetic tests under GINA.

The final federal statute dis-
cussed was FMLA. Passed in 1993,
and amended January 28, 2008,
FMLA allows eligible employees,
who work for covered employers, the
right to job-protected, unpaid leave
for absences due to, among other
things, the need to care for a son,

daughter, spouse or parent with a
serious health condition or because of
an employee’s own serious health
condition that makes the employee
unable to perform the functions of
his/her job. Such eligible employee is
entitled to 12 work- weeks of unpaid
leave per year and job protection
upon the return from leave.24

The FMLA applies to all public
and private employers with 50 or
more employees - the 50-employee
requirement includes both full-time
and part-time employees.25 To be eli-
gible for this leave, an employee
must be employed by his/her employ-
er for at least 12 months and have
worked for 1,250 hours during the
previous 12-month period (the 12
months of employment do not need
to be consecutive, or for a single
employing office). The FMLA will
cover time off for cancer patients,
survivors, their spouses, children and
parents. For instance, if an individual
is afflicted with cancer, she is entitled
to 12 weeks of leave. If she is mar-
ried, her spouse is entitled to time off
to take her for treatment and follow-
up visits. It is not commonly realized
that the 12 weeks of permitted time
need not be taken in one block, but
can be intermittent – e.g., all at once,
in separate blocks of time, or on a
reduced leave schedule. Once the
time is granted, it can be taken when-
ever medically necessary without the
employer’s approval. One caveat is
that the employee must make a rea-
sonable attempt to schedule her time
away in the least disruptive way pos-
sible for the employer.26 General
notice of “foreseeable” leave requires
the employee to give at least 30 days’
notice. However, due to the nature of
the illness, if the time off is not fore-
seeable, notice should be given to the
employer as soon as possible.27 An
employing office must maintain an



employee’s group health coverage
for the duration of the leave at the
same level and under the same condi-
tions as if the employee had
remained continuously employed,
provided the employee pays his/her
share of the premiums (an employee
on unpaid FMLA leave may pay the
employee share of the premiums on a
current basis or pay upon return to
work).28 Upon return from FMLA
leave, an employee may be returned
to the same position or to an “equiv-
alent position with equivalent bene-
fits, pay, status, and other terms and
conditions of employment.”29

(Exceptions are sometimes permitted
if the result would cause serious eco-
nomic injury to an employer’s opera-
tions.) Even if FMLA does not apply,
employees will want to check if their
state has its own laws or requirements
for employers, and check rights that
may be available under an employ-
ment contract, employment policy
manual or union benefits program.

Overall, these enactments safe-
guard the employment of an individ-
ual who is afflicted or recovering
from cancer and assure that, in most
instances, accommodations will be
made.

NOTE: This article was prepared with the
assistance of Gamelin-Arnold Telesfort,
JALBCA’s 2009/10 Susan Solomon Intern,
and includes information outside of the
actual presentation.
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JALBCA OFFICERS FOR 2010/2011

The Board of Directors of JALBCA announced the newly elected officers for the 2010/2011 year:

President

Hon. Ellen Spodek

Cynthia Rubin, Esq.

Vice Presidents

Hon. Margaret A. Chan

Edward Kornreich, Esq.

Burton N. Lipshie, Esq.

Hon. Jennifer Schecter

Secretary

Emily Morales, Esq.

Assistant Secretary

Hon. Paula J. Omansky

Treasurer

Hon. William C. Thompson

Assistant Treasurer

Marvin Moskowitz, Esq.

The newly elected members of the Board of Directors, and the newly elected members of the

Board of Advisors, will be installed together with the officers at JALBCA’s annual dinner.
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CALENDAR/CONTACTS

ADELPHI NY STATEWIDE
BREAST CANCER
Hotline & Support Program
Adelphi University School of
Social Work
Garden City, NY 11530
www.breastcancerhotline@adelphi.edu

CancerCare
275 Seventh Avenue
New York, NY 10001
www.cancercare.org
1.800.813.HOPE (4673)

ELLEN’s RUN
130 W. 42nd St., 22nd Fl.
New York, NY 10036
www.ellensrun.org
212.840.0916

MEMORIAL SLOAN KETTERING
CANCER CENTER
Post-Treatment Resource Program
Educational Forums
215 E. 68th St., Ground Fl.
New York, NY 10021
www.mskcc.org/mskcc/html/59513.cfm
212.717.3527

Bendheim Integrative
Medicine Center
1429 First Avenue (at 74th Street)

SHARE (Self-Help for Women with
Breast or Ovarian Cancer)
1501 Broadway, Ste. 704A
New York, NY 10036
www.sharecancersupport.org
212.719.0364
Speak to a survivor toll-free:
1.866.891.2392
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